Internal Revenue Service

memorandum
TL-1=-1767-88
CC:TL:TS/TSAHDERSOH

date: MAR | 0 1988

tOipistiict Counsel, Chicago IG7:CHI
ATTI: Harjory Gerces

fromipirector, Tax Litigation Division CC:TL

subject: ;. . o) lerships/Stock Option Straddles

This memcrandcun responds to your request for tecunica:z
advice on the 1ssue beiow.

igsue

Vhether & project shouid be created foi "market maker

: oo k . 1 5 -
partnership” cases and, if so, whether the || lcase shoulic
be the leaa case in the project.

C;E;\ ”c.]‘ or

e have no objection to the cieation of & "market naker
partnership" project once the scope ¢i the project 1s dGeteimined.
it ie too eariy to teis, however, whether the || GzGzGzGzGz@Bc::<
shoulu be the iead or test case for the project.

Facts
The petitione:, | HIININIGIGINGING :: 2 (artrer on [

grtnership, whaich, accordiny to the partneirchip, was foinmec
. On— the partrnership was appiovead
to engage in market making activities on the Chicago Board of
Options Exchange (CBOE), The first trade was entereu into on or
before Registration as a broker or dealer
under section 15(b) of the Securities Exchange Act was applied
for on and registration was granted by the EEC

on I

The number ¢f general partners is -according to the
partnership anc [laccording to the revenue agent report. The
partner/employee whose status 1s in gquestion is the person who
conducteg all the trading for the partnership on the floor of the
CBOE.

08446




The CBOE membership of the partnership was withdrawn on
., The final partnership return filed was for
is the date given on the I cartnership
return for the year eno of thic calendar year partnership. UNo
information, other than the artnership tax return ana the
individual return cf the is 1n the

administrative file on the tax treatment accorded the
dissolution/termination/liqu:dation of the partnership.

As we understand the facts, the Service disallowed the
petitioners' distributive share of I s stock option
straddle losses for Il on the primary ground that they were not
entered into priwariiy for profit. Additionaily, the

etitioners' cistributive share of ocrdinary lossges fron .
h's stock option transactions that were not stradules were
recharacterized as short-term capitar losses on the groundc that
the partnership was not a cealer.

e understand that the petitioners' case ig the only Gocketec
one and that all the cother partners have consented to extensions
awaiting the outcome of this case. The partnership is not
coverea by the TEFRA unitfied audit provisions.

By memorandum dated December 10, 1987, you requestea that we
determine whether this case should be the lead case in & "market
maker partnership" project. The facts above were derived from
that memorandum and subseguent telephone coenversations. At that
time, the case was calendared for _ With the assistance
of our office, a motion for continuance was prepared and filed.
We were informed that the motion was granted, and the case wil.
not got to trial provably until

Di .

The instant case has been referred to as a "market maker
partnership" case. However, the ilegal issues in this case which
are in common with the issues in otner "market maker partnership”
cagec are more naitiowiy def:ned as concerning the ceauctibility
of stock option straddle lossec, and the chaiacter of stock
option iosses, incurred by a partnership that was allegecdly &
"market maker" in stock.

We have no objection to the creation of a project covering
these legai 1ssues., We suggest, however, that your office
determine the scope of the project. Foi exampie, shouid the
project be .imited to "market maker partnership" cases in the
Chicago dist:.ict, and shouid It inciude individual "market naker"
cases as weli? We suggest that you contact Jerry Sevard 1n
Chicago Appealis (866-0337) to determine how many cases are in
Chicago Appeals with the same or similar issues., From this you
can estimate the resources you will need to hanule the project.




Once you have determinew the scope of the project anu the
approximate number of investors that wili be inciuced, please
forward a memorandune to the Tax Shelter Branch consistent witi
CChI (33)3(12)7 soc that we can formaily establish the project.

s to whether the [ casc can be the lead or test
case 1n a "market maker" project, it 1s impussibie to telli at
this point without Knowing more about the othey. partnership or
individual cases that may beccre patt of the proeject. Any CCruoh
factual threads need¢ to be identified berore cesignating any case
as the lead case. FOI example, You £uould detelhine whetlhe:
there are related entities involved in either the promotion of
the partnerships or the tradinc activity.

If you heve any yuestions about thewe c¢r other reiated
mctters, please 6o not hesitate to contact Ted Sanderson on (FTO)
566-3233.
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Chief, Tax Shelter L:ianci




